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There have been developments in the lawsuit between Wilmar Investments, LLC and Cascade 

Township that are worth reporting. Upon last report, there were motions pending before the 

Judge Chase in Olmsted County District Court. Those motions have now been decided. Judge 

Chase denied all motions, determined that there are issues of fact that require a trial, and has 

continued the trial date—it was scheduled for December 29 and 30—in order to give the parties 

sufficient time to try the case. Even though this is going to be a court trial and not a jury trial, it 

is doubtful that the trial could be finished in two days, so the trial date will be moved to a new 

date, probably one in the spring.  

 

In its ruling the court ruled on three motions: 1) Wilmar’s motion for summary judgment; 2) 

Wilmar’s motion to dismiss one of Cascade Township’s affirmative defenses; and 3) Cascade 

Township’s motion for summary judgment. The motion to dismiss the affirmative defense was 

procedural more than anything else. Although the court ruled for Cascade Township on the 

motion to dismiss the affirmative defense, the court’s ruling on this motion is not likely to have 

much of an affect on the overall outcome of the case. 

 

The most important rulings by the court were the rulings on the summary judgment motions. 

Both Wilmar and the Township argued that they should win outright—that there are no issues 

that require a trial and that they are entitled to judgment as a matter of law. 

 

In support of its motion, Wilmar argued that a Minnesota Supreme Court case, Hawkins v. 

Talbot, controlled and meant that it won. Wilmar argued that because the gravel and stone 

resources were all part of one deposit, it should be permitted to mine all of the adjacent parcels it 

owned in section 11 and 14 without regard to parcel boundaries or the affects that mining would 

have on the surrounding parcels. Wilmar argued that it has “grandfather rights” that allow it to 

expand its mining within its parcels without being bound by current township land use 

restrictions related to zoning classification or conditional use permits. 

 

The Township argued that limitations on the use of the parcels had to be examined on a case-by-

case basis, looking at the uses each parcel in section 11 and 14 had been put to and whether there 

were any lapses in use of more than one year. The Township also argued that Hawkins should be 

limited by a three-prong test that most states have applied when dealing with the unique issues 

that come out of mining expansion. 

 

The court ruled that neither Wilmar nor the Township was entitled to judgment as a matter of 

law. Instead, the court determined that there are fact issues that can be resolved only after a trial. 

The court rejected the argument that the contiguous land held by Wilmar should be examined on 

a parcel-by-parcel basis with respect to the history of prior use and periods of inactivity in order 

to determine whether it is grandfathered. The court noted that these parcels were put together 

back in the Eisenhower administration and seemed to have been treated as a common unit. But 



the court also rejected Wilmar’s view that it can simply mine without regard to what has 

happened in the area surrounding the mine in the intervening years. The court adopted a three-

prong test. This test requires that the mine operator show: 

 

1) That the excavation activities were actively being pursued when the zoning ordinance 

     became effective; 

2) That the area that the land owner desires to excavate was clearly intended to be 

     excavated at the time the ordinance became effective, as measured by objective 

     manifestations and not by subjective intent, and; 

 

3) That the continued operations do not, and/or will not, have a substantially different 

     and negative adverse impact on the neighborhood than the operation conducted 

     before the zoning ordinance became effective. 

 

The court found that there were fact issues with respect to two of these factors and thus denied 

Wilmar’s motions. Important to the court’s ruling was the last factor—whether the continued 

operations would have a substantially different and negative adverse impact on the 

neighborhood. The trial will relate mostly to the impact of the gravel and bedrock mining on the 

surrounding neighborhood. At trial the Township will call numerous witnesses who will testify 

about the impact on the neighborhood, including homeowners and an expert witness. 

 

The Minnesota court rules require that civil cases proceed to an alternative dispute process, 

known as ADR. As a result of the requirement, and in light of the fact that the court did not rule 

in the Township’s favor as a matter of law, Wilmar and Cascade Township have agreed that they 

will use mediation as the form of ADR in this case. Mediation is a non-binding process 

conducted with the assistance of a neutral mediator. Any agreement arrived at during a mediation 

would be tentative and would have to be approved by the full Township Board. 

 

A mediation date will be set shortly. Within the next few days the court will likely issue its new 

trial date. It is clear that this case will not be tried at the end of December. The Board will 

continue to provide updates as to any important developments in the case, but is reluctant to 

discuss matters that might give away its strategy in defending the case. 

 

 

 


